VICTORIA

g METRICS

End User License
Agreement

THIS VICTORIA METRICS SOFTWARE END USER LICENSE AGREEMENT (“AGREEMENT”) IS BY AND
BETWEEN VICTORIA METRICS, INC., WITH A REGISTERED ADDRESS: 8 THE GREEN SUITE #11316
DOVER, DE 19901, USA (“VICTORIA METRICS”) AND THE INDIVIDUAL OR LEGAL ENTITY WHO IS
USING THE APPLICABLE SOFTWARE MADE AVAILABLE BY VICTORIA METRICS (“CUSTOMER”) AND
GOVERNS ALL USE BY CUSTOMER OF SUCH SOFTWARE.

BY DOWNLOADING OR USING THE SOFTWARE YOU EXPRESSLY ACCEPT AND AGREE TO THE TERMS
OF THIS AGREEMENT. IF YOU ARE AN INDIVIDUAL AGREEING TO THE TERMS OF THIS AGREEMENT
ON BEHALF OF AN ENTITY, SUCH AS YOUR EMPLOYER, YOU REPRESENT THAT YOU HAVE THE
LEGAL AUTHORITY TO BIND THAT ENTITY AND “YOU” AND “YOUR” SHALL REFER HEREIN TO SUCH
ENTITY. IF YOU DO NOT HAVE SUCH AUTHORITY, OR IF YOU DO NOT AGREE WITH ALL THE TERMS
OF THIS AGREEMENT, YOU MUST NOT DOWNLOAD, INSTALL, DEPLOY, OR USE THE SOFTWARE.

1. DEFINITIONS

The following capitalized terms shall have the meanings set forth below:

“Affiliate” of a party means an entity that controls, is controlled by, or is under common control with such
party.

“Agreement” means this EULA.

“Authorized User” means Individual, or employees or agents of Customer selected by Customer to access
and use the Software.

“Customer” means the entity to which a license is granted under the terms and conditions of this Victoria

Metrics End-User Software License Agreement.
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“Documentation” means software and software documentation that specifies technical and performance
features and capabilities, and the user, operation and training manuals for the Software (including all
physical or electronic media upon which such information is provided).

“Licensed Software” means the Victoria Metrics software licensed to you pursuant to the terms of this
Agreement, excluding any Open Source Software contained therein.

“Open Source Software” means Victoria Metrics or third party software that is distributed or otherwise
made available as “free software”, “open source software” or under a similar licensing or distribution model.
“Software” (i) means proprietary software in object code format, and adaptations, translations,
decompilations, disassemblies, emulations, or derivative works of such software; (i) means any
modifications, enhancements, new versions and new releases of the software provided by Victoria Metrics;
and (iii) may contain items of software owned by a third party supplier. The term “Software” does not
include any third party software provided under separate license or third party software not licensable
under the terms of this End-User License Agreement. To the extent, if any, that there is a separate license
agreement packaged with, or provided electronically with, a particular software that becomes effective on

an act of acceptance by the end user, then that agreement supersedes this End-User License Agreement as

to the end use of that particular software.

2. GRANT OF LICENSE

2.1 Subject to the provisions of this End-User License Agreement, Victoria Metrics grants to Customer a

personal, limited, non-transferable (except as provided in Section 4), and non-exclusive license under
Victoria Metrics’s copyrights and confidential information embodied in the Software to use the Software, in
object code form, and the Documentation solely in connection with Customer’s use of the software. This
End-User License Agreement does not grant any rights to source code.
2.2 If the Software licensed under this End-User License Agreement contains or is derived from Open
Source Software, the terms and conditions governing the use of such Open Source Software are in the Open
Source Software Licenses of the copyright owner and not this End-User License Agreement. If applicable,
Open Source Software is distributed or made available under the terms of the open source license
agreements referenced in the applicable distribution or the applicable help, notices, about or source files.
Copyrights and other proprietary rights to the Open Source Software are held by the copyright holders
identified in the applicable distribution or the applicable help, notices, about or source files.

If there is a conflict between the terms and conditions of this End-User License Agreement and the terms

and conditions of the Open Source Software Licenses governing Customer’s use of the Open Source
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Software, the terms and conditions of the license grant of the applicable Open Source Software Licenses will
take precedence over the license grants in this End-User License Agreement.

If requested by Customer, Victoria Metrics will use commercially reasonable efforts to: (i) determine
whether any Open Source Software is provided under this End-User License Agreement; (ii) identify the
Open Source Software and provide Customer a copy of the applicable Open Source Software License (or
specify where that license may be found); and, (iii) provide Customer a copy of the Open Source Software

source code, without charge, if it is publicly available (although distribution fees may be applicable).

3.LIMITATIONS ON USE

Customer may use the Software only for Customer’s internal business purposes and only in accordance with
the Documentation. Any other use of the Software is strictly prohibited and will be deemed a breach of this
End-User License Agreement.

Customer will not, and will not allow or enable any third party to: (i) reverse engineer, disassemble, peel
components, decompile, reprogram or otherwise reduce the Software or any portion to a human perceptible
form or otherwise attempt to recreate the source code; (ii) modify, adapt, create derivative works of, or
merge the Software with other software; (iii) copy, reproduce, distribute, lend, or lease the Software or
Documentation to any third party, grant any sublicense or other rights in the Software or Documentation to
any third party, or take any action that would cause the Software or Documentation to be placed in the
public domain; (iv) remove, or in any way alter or obscure, any copyright notice or other notice of Victoria
Metrics’s proprietary rights or disclose the results of any benchmark tests on the Licensed Software without
Victoria Metrics’s prior written consent; (v) provide, copy, transmit, disclose, divulge or make the Software
or Documentation available to, or permit the use of the Software by any third party or on any machine
except as expressly authorized by this End-User License Agreement; or (vi) use, or permit the use of, the
Software in a manner that would result in the production of a copy of the Software solely by activating a
machine containing the Software.

Unless otherwise authorized by Victoria Metrics in writing, Customer will not, and will not enable or allow
any third party to: (i) install a licensed copy of the Software on more than one unit of a software; or (ii) copy
onto or transfer Software installed in one unit of a software into another device.

If Customer is purchasing software that requires a site license, Customer must purchase a copy of the
applicable Software for each site at which Customer uses such Software. Customer may make one
additional copy for each computer owned or controlled by Customer at each such site. Customer may
temporarily use the Software on portable or laptop computers at other sites. Customer must provide a

written list of all sites where Customer uses or intends to use the Software.
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4. TRANSFERS

Customer will not transfer the Software or Documentation to any third party without Victoria Metrics prior
written consent. Victoria Metrics consent may be withheld at its discretion and may be conditioned upon

transferee paying all applicable license fees and agreeing to be bound by this End-User License Agreement.

5.OWNERSHIP AND TITLE

Victoria Metrics, its licensors, and its suppliers retain all of their proprietary rights in any form in and to the
Software and Documentation, including, but not limited to, all rights in patents, patent applications,
inventions, copyrights, trademarks, trade secrets, trade names, and other proprietary rights in or relating to
the Software and Documentation. No rights are granted to Customer under this End-User License
Agreement by implication, estoppel or otherwise, except for those rights which are expressly granted to
Customer in this End-User License Agreement.

All intellectual property developed, originated, or prepared by Victoria Metrics in connection with providing
the Software, Documentation or related services remains vested exclusively in Victoria Metrics, and
Customer will not have any shared development or other intellectual property rights. All the copies of the

Licensed Software provided or made available hereunder are licensed, not sold.

6. CONFIDENTIALITY

Customer acknowledges that the Software contains valuable proprietary information and trade secrets and
that unauthorized dissemination, distribution, modification, reverse engineering, disassembly or other
improper use of the Software will result in irreparable harm to Victoria Metrics for which monetary
damages would be inadequate. Accordingly, Customer will limit access to the Software to those of its

employees and agents who need to use the Software for Customer’s internal business.

7. MAINTENANCE AND SUPPORT

No maintenance or support is provided under this End-User License Agreement. Maintenance or support, if
available, will be provided under a general Victoria Metrics Software Maintenance and/or Support

Agreement.
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8. LIMITED WARRANTY AND LIMITATION OF
LIABILITY

YOU EXPRESSLY UNDERSTAND AND AGREE THAT ALL USE OF THE LICENSED SOFTWARE IS AT YOUR
SOLE RISK AND THAT THE LICENSED SOFTWARE IS PROVIDED "AS IS" AND "AS AVAILABLE."
VICTORIA METRICS, ITS SUBSIDIARIES AND AFFILIATES, AND ITS LICENSORS MAKE NO EXPRESS
WARRANTIES AND DISCLAIM ALL IMPLIED WARRANTIES REGARDING THE LICENSED SOFTWARE,
INCLUDING IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE
AND NON-INFRINGEMENT, TOGETHER WITH ANY AND ALL WARRANTIES ARISING FROM COURSE
OF DEALING OR USAGE IN TRADE. NO ADVICE OR INFORMATION, WHETHER ORAL OR WRITTEN,
OBTAINED FROM VICTORIA METRICS OR ELSEWHERE SHALL CREATE ANY WARRANTY NOT
EXPRESSLY STATED IN THIS AGREEMENT.

WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, VICTORIA METRICS, ITS SUBSIDIARIES
AND AFFILIATES, AND ITS LICENSORS DO NOT REPRESENT OR WARRANT TO YOU THAT: (A) YOUR
USE OF THE LICENSED SOFTWARE WILL MEET YOUR REQUIREMENTS, OR (B) YOUR USE OF THE
LICENSED SOFTWARE WILL BE UNINTERRUPTED, TIMELY, SECURE OR FREE FROM ERROR.
NOTWITHSTANDING THE FOREGOING, NOTHING HEREIN SHALL EXCLUDE OR LIMIT VICTORIA
METRICS'S WARRANTY OR LIABILITY FOR LOSSES WHICH MAY NOT BE LAWFULLY EXCLUDED OR
LIMITED BY APPLICABLE LAW.

YOU UNDERSTAND AND ACKNOWLEDGE THAT THE LICENSED SOFTWARE IS NOT DESIGNED,
INTENDED OR WARRANTED FOR USE IN HAZARDOUS ENVIRONMENTS REQUIRING FAIL-SAFE
CONTROLS, INCLUDING WITHOUT LIMITATION, OPERATION OF NUCLEAR FACILITIES, AIRCRAFT
NAVIGATION OR COMMUNICATION SYSTEMS, AIR TRAFFIC CONTROL, AND LIFE SUPPORT OR
WEAPONS SYSTEMS.

9. INDEMNIFICATION BY YOU

You agree to hold harmless and indemnify Victoria Metrics and its subsidiaries, affiliates, officers, agents,
employees, advertisers, licensors, suppliers or partners from and against any third party claim arising from
or in any way related to your breach of this Agreement, use of the Licensed Software, or violation of
applicable laws, rules or regulations in connection with the Licensed Software, including any liability or
expense arising from all claims, losses, damages (actual and consequential), suits, judgments, litigation costs

and attorneys' fees, of every kind and nature.
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10. LIMITATION OF LIABILITY

YOU EXPRESSLY UNDERSTAND AND AGREE THAT VICTORIA METRICS, ITS SUBSIDIARIES AND
AFFILIATES, AND ITS LICENSORS SHALL NOT BE LIABLE TO YOU FOR ANY DIRECT, INDIRECT,
INCIDENTAL, SPECIAL CONSEQUENTIAL OR EXEMPLARY DAMAGES INCURRED BY YOU, HOWEVER
CAUSED AND UNDER ANY THEORY OF LIABILITY, INCLUDING, BUT NOT LIMITED TO, ANY LOSS OF
PROFIT (WHETHER INCURRED DIRECTLY OR INDIRECTLY), ANY LOSS OF GOODWILL OR BUSINESS
REPUTATION, ANY LOSS OF DATA SUFFERED, COST OF PROCUREMENT OF SUBSTITUTE GOODS OR
SERVICES, OR OTHER INTANGIBLE LOSS. THE FOREGOING LIMITATIONS ON VICTORIA METRICS'S
LIABILITY SHALL APPLY WHETHER OR NOT VICTORIA METRICS HAS BEEN ADVISED OF OR SHOULD
HAVE BEEN AWARE OF THE POSSIBILITY OF ANY SUCH LOSSES ARISING. NOTWITHSTANDING THE
FOREGOING, NOTHING HEREIN SHALL EXCLUDE OR LIMIT VICTORIA METRICS'S LIABILITY FOR
LOSSES WHICH MAY NOT BE LAWFULLY EXCLUDED OR LIMITED BY APPLICABLE LAW. THE TOTAL
LIABILITY OF VICTORIA METRICS ARISING OUT OF OR RELATED TO THIS AGREEMENT WILL NOT
EXCEED USD $100.

11. TERM AND TERMINATION

Any use of the Software will constitute Customer’s agreement to this End-User License Agreement.
Customer’s right to use the Software, unless Customer breaches this End-User License Agreement, in which
case this End-User License Agreement and Customer’s right to use the Software and Documentation may be
terminated immediately by Victoria Metrics.

In addition, if Victoria Metrics reasonably believes that Customer intends to breach this End-User License
Agreement Victoria Metrics may, by notice to Customer, terminate Customer’s right to use the Software.
Upon termination, Victoria Metrics will be entitled to immediate injunctive relief without proving damages
and, unless Customer is a sovereign government entity, Victoria Metrics will have the right to repossess all
copies of the Software in Customer’s possession.

Within thirty (30) days after termination of Customer’s right to use the Software, Customer must certify in
writing to Victoria Metrics that all copies of such Software have been returned to Victoria Metrics or

destroyed.
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12. EXPORT RESTRICTIONS

You understand that the software provided under this Agreement may contain encryption technology and
other software programs that may require an export license from the U.S. State Department and that export
or re-export of the software to certain entities (such as a foreign government and its subdivisions) and
certain countries is prohibited. You agree that you will comply with all applicable export and import control
laws and regulations of the United States and the foreign jurisdiction in which the software is used and, in
particular, You will not export or re-export the software without all required United States and foreign
government licenses. You will defend, indemnify, and hold harmless Victoria Metrics and its suppliers and
licensors from and against any violation of such laws or regulations by you or any of your agents, officers,

directors or employees.

13. MISCELLANEOUS

The Licensed Software and any other software covered under this Agreement are “commercial items” as
that term is defined at 48 C.F.R. 2.101; consisting of “commercial computer software” and “commercial
computer software documentation” as such terms are used in 48 C.F.R. 12.212. Consistent with 48 C.F.R.
12.212 and 48 C.F.R. 227.7202-1 through 227.7202-4, all U.S. Government end users acquire the Licensed
Software and any other software and documentation covered under this Agreement with only those rights
set forth herein.

This Agreement will be governed by the laws of the State of California without reference to conflict of law
principles. Each party agrees to submit to the exclusive jurisdiction of the courts located within the county
of Santa Clara, California to resolve any legal matter arising from this Agreement. You may not assign any of
your rights or obligations under this Agreement, whether by operation of law or otherwise, without the
prior written consent of Victoria Metrics.

Notwithstanding the foregoing, Victoria Metrics may assign the entirety of its rights and obligations under
this Agreement without your consent. The application of the UN Convention of International Sale of Goods
to this Agreement is disclaimed in its entirety. This Agreement constitutes the entire agreement between
You and Victoria Metrics governing your use of the Licensed Software and supersedes any prior agreements
between You and Victoria Metrics, including but not limited to, any prior versions of this Agreement. The
failure of Victoria Metrics to enforce its rights under this Agreement at any time for any period shall not be
construed as a waiver of such rights. If any provision of this Agreement is held invalid or unenforceable, the
remainder of this Agreement will continue in full force and effect and the invalid or unenforceable provision

shall be reformed to the extent necessary to make it valid and enforceable.
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14. GENERAL

Copyright Notices. The existence of a copyright notice on the Software will not be construed as an

admission or presumption that public disclosure of the Software or any trade secrets associated with the

Software has occurred.

Compliance with Laws. Customer acknowledges that the Software is subject to the laws and regulations of

the United States and Customer will comply with all applicable laws and regulations, including export laws
and regulations of the United States. Customer will not, without the prior authorization of Victoria Metrics
and the appropriate governmental authority of the United States, in any form export or re-export, sell or
resell, ship or reship, or divert, through direct or indirect means, any item or technical data or direct of
indirect products sold or otherwise furnished to any person within any territory for which the United States
Government or any of its agencies at the time of the action, requires an export license or other

governmental approval. Violation of this provision is a material breach of this End-User License Agreement.

Third Party Beneficiaries. This End-User License Agreement is entered into solely for the benefit of Victoria

Metrics and Customer. No third party has the right to make any claim or assert any right under this End-
User License Agreement, and no third party is deemed a beneficiary of this End-User License Agreement.
Notwithstanding the foregoing, any licensor or supplier of third party software included in the Software will

be a direct and intended third party beneficiary of this End-User License Agreement.

Government End-Users. The Software is commercial computer software. If the user or licensee of the

Software is an agency, department, or other enti- ty of the US. Government, the use, duplication,
reproduction, release, modification, disclosure, or transfer of the Software, or any related documenta-tion
of any kind, including technical data and manuals, is restricted by a license agreement or by the terms of this
Agreement in accordance with Federal Acquisition Regulation 12.212 for civilian purposes and Defense
Federal Acquisition Regulation Supplement 227.7202 for military purposes. The Software was developed

fully at private expense. All other use is prohibited.

Waiver. No waiver of aright or remedy of a party will constitute a waiver of another right or remedy of that

party.
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Assignments. Victoria Metrics may assign any of its rights or subcontract any of its obligations under this
End-User License Agreement or encumber or sell any of its rights in any Software, without prior notice to or

consent of Customer.

Causes of Action. Customer must bring any action under this End-User License Agreement within one year

after the cause of action arises except that warranty claims must be brought within the applicable warranty

period.

Force Majeure. Neither party shall be liable to the other for any delay or failure to perform any obligation
under this Agreement (except for a failure to pay fees) if the delay or failure is due to unforeseen events,
which occur after the signing of this Agreement and which are beyond the reasonable control of the parties,
such as strikes, blockade, war, terrorism, riots, natural disasters, refusal of license by the government or
other governmental agencies, in so far as such an event prevents or delays the affected party from fulfilling

its obligations and such party is not able to prevent or remove the force majeure at reasonable cost.

Entire Agreement and Amendment. This End-User License Agreement contains the parties entire

agreement regarding Customer’s use of the Software and may be amended only in a writing signed by both
parties, except that Victoria Metrics may modify this End-User License Agreement as necessary to comply

with applicable laws and regulations.

Official Language. The official language of this Agreement is English. For purposes of interpretation, or in

the event of a conflict between English and versions of this Agreement in any other language, the English

language version shall be controlling.

Updating this EULA

Victoria Metrics can update this EULA by posting a new version on this site. Contact Victoria Metrics if you
have any questions about this EULA by address:

VICTORIA METRICS, Inc.
8 The Green Suite #11316, Dover, DE 19901, USA

https://victoriametrics.com/

https://victoriametrics.github.io/

privacy@victoriametrics.com

Effective Date: 29 April, 2020
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